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Before the 
FEDERAI. COMMUNICATIONS COMMISSlON 

Washington, D.C. 20554 RECEIVED 

In [he Mat ter  o f  ) UEC I O  2002 

*EDERPIL COMMUNI~TIONS COMMISSION 
OFFICE OF THE SECRETRRY 

) 
Ainendinenr of Section 73.202(b) 1 MB Docket No. 02- I24 
Table of Al lotn ienls  ) RM-10446 
FM Broadcast Slations ) 
(A  in boy, Cali fornia) ) 

To: Assi\tanl Chief, Audio Division 
Media Bureau 

REPLY TO OPPOSITION 

Mal-athon Media Group, L.L.C. (“Marathon”), licensee of Station KHUL(FM) (formerly 

KONY-FM), Kanah, Utah, by ikcounsel, hercby replies to theopposition of Cameron Broadcasters 

Inc. (“Cameron”) to a Motion to Dismiss i t s  Counterproposal filed by Infinity Radio Operations, Inc 

(“Infinity.’) in the ahove-captioned proceeding.’ Infinity had raised two issues which, i t  argued, 

required dismissal o f  Cameron’s counterproposal. First, Inf inity argued that Cameron’s 

counterproposal was defective in failing to prolcct Marathon’s previously fi led p r o p o d  i n  M M  

Dockct No. 01-13.5 (Calicnte, Nevada). Second, Int’inityargued that Cameron’scounterproposal was 

defective for failure to include the cxprcss written consent of one of the affected licensees affected 

thereby (KJUL License, LLC, liccnsec of Station KSTJ, Boulder City, Nevada). Since Cameron’s 

opposition conccrning the f i rst  of thesc arguments challenges the acceptability of Marathon’s 

proposal in Ihe Caliente proceeding, Marathon offers these reply comments. [n support hereof, 

I The Morion to Diqniiss w i l  filed on Noveliiber 6. 2002. and the Opposition was filed o n  November 20, 
?002. rhe l a i l  day tor oppositions purwnn t  [o Scctlon I .a5 and 1.4(b) 01 the Conmission’s Rules. Ordillarily, this 
Reply u’ould have heen due o n  Decciilher 3,  2002. Woucver. on Nweniher 26, 2002, Inf ini ty  and Cameron filed il 
rlinsly Ciinsent Morion for Extensiiui o f  Tinir requesting iiii dddirivilal week to  f i le  a reply, until December IO. 2002. 
‘l‘liot inoiion f o r  cxiciihion (if tinic ha,? iiof h e n  formdly ~ t c d  L I ~ ~ I .  rind this reply i s  therefore timely. 
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Mal-athoii state‘. as follows: 

I .  In i ts  Opposition, Cameron argued that if i t s  counterproposal weredefective, then the 

w i l e  was true of Mal-athon‘s proposal in thc Caliente proceeding. At first blush, this argument 

appcnrs to fa11 under the rubric of cutting o f f  one’s nosc to spite one’s face. The Commission’s rules 

require a rule making proponent co protect a previously fi led and cut of f  proposal. See Pinewood, 

South Curolinu, 5 FCC Rcd 7609 (1990). This i s  true whether or not the previously filed proposal is 

found to have been defective and suhsequently dismissed. Muson. Menurd und Freclerickshurg, 

T n ~ u . ~ ,  15 FCC Rcd 12618 (2000). I t  this rule i s  strictly and unthinkingly applied, i t  would have 

rcqtiiretl the dismissal ofhlarathon’s proposal in the Caliente proceeding a s  well as thedismissal o f  

Carncron’s proposal i n  this one. 

2. Fortunately, thc Commission does not apply i ts rules strictly and unthinkingly, and 

there ;ire rcasons iii Livoi. o f  ii more tempered approach in  this case. Cameron’s better argument 

appeal-s in  a lhotnote in i t s  pleading. Because of a revision to Marathon’s counterproposal in [he 

Calicnte pwceeding - which Cameron supported - the conflict between Cameron’s proposal and 

Marathon’s has been eliminated without prcjudice lo any other proposal pending before the 

Commih\ion. Sw Opposition at 1-2 n.1. Accordingly, the proper response to Infinily’s argument i s  

thnl any conflict which may have existed with rcspect to Cameron’s counterproposal no longer 

exists. 

3. The Colnlnishion should interpret Cameron’s opposition as a request that Marathon’s 

and Cameron’s global solution bc adopted and implemented, because i n  that way Cameron’s 

counterproposal call continue to he procewed. The Commission has a policy to favor conflict 

resolutions through the use oialtcrnate channels and transmitter sites. because in  this manner service 

improvcrrtcnb can he rapidly rcalized with accompanying benefits to the public. In SIUJItpS 

Foukc~, Arkw~,su.s, 15 FCC Rcd I3297 (2000), the Commission granted a formerly defective proposal 

2 
‘ J i i l i h  I 



oil the ground that an alternate t imsrn i t ter  site had becn suggested in  the proceeding with which it 

was in  conflict, evcn though the alternate transinirter site modified a counterproposal in that 

pi-occeding. See a l . ~  Brivtol Vrrrnonl, 15 FCC Rcd I89 I 7  (2000) (Channel 248A allotted to Bristol 

despite having initially becn in conflict with another proceeding). A n  alternate channel can be 

accepted in the Caliente proceeding as a routine matter since no other proposal would be prejudiced 

thercby. SCP, e .g . ,  Ko.urnn, Texus uiitl Soper, Oklalioma, 13 FCC Rcd 20992 ( 1  998); W d u  Wallu 

ontl Pullriiccrz, Wus!iin#t~i/i, uiid Hor.rni.mm Oi-egmi, I 3  FCC Rcd I3342 (1998. The Commission 

should nor interpret Cameron’s oppohition as a suicidal argument for the strict application ofthe rule 

against contingent rule makin$ proposals, because i t  would be irrational for a party to argue against 

i ts  owii intei’ests. 

4. Moreover, to ihc extent that Cameron’s opposition i s  taken a h  an argument that 

Marathon’s Caliente proposal should be dismissed, Cameron i s  wrong. Although the Caliente 

proposal included a proposed allotment that was short spaced to a then-pending proposal in MM 

Docker 01 -69 (Parker, Arizona). that proposal was subsequently dismissed, removing the contlict, 

and n o  pu ipse  would be sei.ved by dismissing Marathon’s now-perfected proposal. Marathon, 

unlike Cameron i n  this case, hiid included i n  its countei-proposal an alternate channel for use by the 

petitioner, thus removing any conflict from thc Caliente proceeding. No other conflicting 

counterproposals wcre filed. Therefore, the usual policy regarding strict compliance for 

cotintcrproposals is  relaxed, because any subsequent amendments or changes do not prejudice other 

timely filed proposals. SPP Roml.r.hur~, Ptwrisylvuriiu. et ul., 7 FCC Rcd 7653, 7654 n.7 (1992) 

(minor curative amciidiiients ti) counterproposals not absolutely prohibited); I$ Detroil, Texas, erul., 

I 3  FCC Rcd I559 I ( 1998) (acceptance or late-filed cure would have prejudiced a mutually exclusive 

proposal in the procceding) 

5. In addition, Cme lon ’ s  allegation that Marathon and i t s  counscl filed i ls  
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counrerpropwal in the Calientc proceeding with the knowledge that it conflicted with Parkei, 

Ari7ona is  also wrong. Neither Marathon nor i t s  counsel knew of the contlict at the time Marathon 

l’iled i t s  counterproposal, hecatise the proposal with which it was i n  conflict, Channel 234CO at 

Searchlight, Nevada, had not hecn entered into the Commission’s engineering data base and 

therefore did not appear in Marathon’s channel sttidics. Although Marathon’s counsel had filed 

coinnrents in the Parker, Arizona proceeding on hehalf of another client, that f i l ing did not give 

Mal-athon or i t s  counsel knowledge of any conflict in Marathon’s proposal three months h e r .  

Marathon. like other parties, relies on its conternporancously conducted channel studies, Cameron’s 

a\uinprions to the contrary notwithstanding 

WHEREFORE, for the foregoing reabons, the Commission should adopt Marathon’s and 

Carneron‘sjoint rcsolution removing any conflict between this proceedingandMM Docket No. 01- 

I 3 5  and proccss the proposals in this proceeding expeditiously 

Respectfully submitted, 

M A R A T H O N  MEDIA CROUP. L.L.C 

By: 
Lee I. Peltzman, Esq. 
Shainis 8( Peltzman, Chartered 
1850 M Strcet. NW 
Suite 240 600 14th Street,NW 
Washington, DC 20036 Suite 800 
(202) 293-001 I 

Mark N. Lipp, Esq. 
.I. Thomas Nolan 
Shook, Hardy &Bacon, LLP 

Washington, D C  20005 
(202) 783-8400 

Co-counsel 
Co-counsel 

December IO. 2002 
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CEKTlFlCATE OF SERVICE 

I. Lisa M .  Balzcr, a secretary in thc law firm o f  Shook, Hardy and Bacon, do hereby certify 
thar 1 have on this IOlh day of Decembcr, caused IO be mailed by first class mail, postage prepaid, 
copies o f  the foregoing “Reply to Opposition” to the following: 

Deborah A. Dupont 
Federal Communications Commission 
445 12”’ Street, sw 
Room 3-A224 
Washington. D C  20554 

Marihsa G. Repp, Esq. 
F. Wil l iam Lebeau, Esq. 
Hogan & Hartson, L.L.P. 
55.5 Thirteenth Street, N.W. 
Washington, DC 20004-1 109 
(Pctitioncr Tor Amboy) 

:z 

Harry F. Colc, Esq. 
Alison J .  Shapiro, Esq. 
Fletcher, Heald & Hildreth, P.L.C. 
1300 N. 17Ih Strcet ~ I Ilh Floor 
Arlington, Virginia 22209 
(Counsel to Caineroii Broadcasting. Inc.) 

Anne Thomas Passon. Esq. 
Bor5ai.i & Paxson 
2021 L Street, NW 
Suite 402 
Washington, DC 20036 
(Counsel for Farinworker Educational Radio Network, Inc.) 

Joseph D. Sullivan, Esq. 
Latham bt Watkins 
555 I Street, N W  
Suite 1000 
Washington, DC 20004 
(Counsel for Beasley Broadcasting of Nevada, LLC) 
(Licensee of Station KSTJ(FM)) 



Dean R.  Brenner, Esq. 
Crispin & Brenner, P.L.L.C. 
I I 56 I 5Ih Street, NW 
Suite I105 
Washington, DC 20005 
(Counsel for Pahruinp Radio, Inc.) 
(Licensce of Station KNYE(FM)) 

Routc 66 Broadcasting, LLC. 
812 East Beak Street 
Kingman, AZ 86401 
(Licensee of Station KZKE(FM)) 

JoEllcn Mastcrs, Esq. 
Shaw Pittman 
2001 Pennsylvania Avenue, NW 
Washington, DC 20006-1 824 
(Counscl for Baker Broadca$ting, LLC.) 
(Licensee of Station KKBK- FM)  

Howard A. Topel, Esq. 
Dennis P. Corhett, Esq. 
Leventhal , Senter 6i Lerinan, P.L.L.C. 
2000 K Street, N.W. 

Washington, D.C. 20006- I809 
(Counsel for Infinity Radio Operations, Inc., 
Licensee of Station KMXB(FM)) 

Suite 600 
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